o Office of the Attorney General
State of Texas

DAN MORALES
ATTORNEY GENERAL August 18, 1998

Ms. Linda Wiegman
Supervising Attorney
Office of General Counsel
Texas Department of Health
1100 West 49* Street
Austin, Texas 78756-3199

: OR98-1967

Dear Ms. Wiegman:

You ask that we clarify Open Records Letter No. 98-1362 (1998). Your request for
clarification was assigned ID# 117664.

You ask that we clarify whether portions of the information at issue in Open Records
. Letter No. 98-1362 (1998) are protected from required public disclosure based on either the
common-law or constitutional right to privacy. You have submitted the information about

which you seek clarification.

Section 552.101 excepts from required public disclosure information considered to
be confidential by law, including information made confidential by judicial decision. This
exception applies to information made confidential by the common-law right to privacy.
Industrial Found. of the S. v. Texas Indus. Accident Bd., 540 8.W .2d 668 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). Information may be withheld under section 552.101 in
conjunction with the common-law right to privacy if the information contains highly intimate
or embarrassing facts about a person’s private affairs such that its release would be highly
objectionable to a reasonable person and if the information is of no legitimate concern to the
public. See id.

While common-law privacy may protect an individual’s medical history, it does not

protect all medically related information. See Open Records Decision No. 478 (1987).

Individual determinations are required. See Open Records Decision No. 370 (1983). This

office has determined that common-law privacy protects the following information: the

kinds of prescription drugs a person is taking, Open Records Decision No. 455 (1987); the

results of mandatory urine testing, id.; certain illnesses, operations, and physical handicaps

of applicants, id.; the fact that a person attempted suicide, Open Records Decision No. 422

. (1984); the names of parents of victims of sudden infant death syndrome, Attorney General
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Opinion JM-81; and information regarding drug overdoses, acute alcohol intoxication,
obstetrical/gynecological ilinesses, convulsions/seizures, or emotional/mental distress, Open
Records Decision No. 343 (1982).

Section 552.101 also incorporates the constitutional right to privacy. The United
States Constitution protects two kinds of individual privacy interests: (1) an individual’s
interest in independently making certain important personal decisions about matters that the
United States Supreme Court has stated are within the “zones of privacy,” as described in
Roe v. Wade, 410 U.S. 113 (1976) and Paul v. Davis, 424 U.S. 693 (1976). The “zones of
privacy” implicated in the individual’s interest in independently making certain kinds of
decisions include matters related to marriage, procreation, contraception, family
relationships, and child rearing and education. The second individual privacy interest that
implicates constitutional privacy involves matters outside the zones of privacy. To
determine whether the constitutional right to privacy applies, this office applies a balancing
test, weighing the individual’s interest in privacy against the pubic right to know the
information. See Open Records Decision No. 455 at 5 (citing Ramie v. City of Hedwig
Village, 765 F.2d 490, 492 (5* Cir. 1985)).

We have reviewed the records. We conclude that the release of the information does
not implicate either the common-law or constitutional right to privacy of the patients
involved.

We are resolving this matter with this informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and may not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Yours very truly,

Kay Hastings

Assistant Attorney General

Open Records Division
KHH/mijc

Ref.: ID# 117664
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. Enclosures;  Submitted documents

ce.

Mr. Darren W. Alch
Jenkins & Gilchrist

1100 Louisiana, Suite 1800
Houston, Texas 77002
(w/o enclosures)



